
Democrat and Chronicle - 01/21/2024 Page : A18

January 21, 2024 8:36 am (GMT -5:00) Powered by TECNAVIA

18A | SUNDAY, JANUARY 21, 2024 | ROCHESTER DEMOCRAT & CHRONICLE

NEW YORK – Opponents of work-
place diversity programs are increas-
ingly banking on a section of the Civil
Rights Act of 1866 to challenge equity
policies as well as funding to minority-
owned businesses. 

Section 1981 of the act was originally
meant to protect formerly enslaved
people – or Black people specifically –
from economic exclusion. But now the
American Alliance for Equal Rights – a
group run by Edward Blum, the conser-
vative activist who challenged affirma-
tive action in higher education and won
– is citing the section to go after a ven-
ture capital fund called the Fearless
Fund, which invests in businesses
owned by women of color. A federal ap-
peals court temporarily blocked fund-
ing for Fearless Fund’s grant program
as the case proceeds.

Conservative activists have brought
lawsuits using the 1981 section against
other companies and institutions, in-
cluding insurance company Progres-
sive and pharmaceutical giant Pfizer.
The cases are being monitored careful-
ly as the battle over racial considera-
tions shift to the workplace following
the U.S. Supreme Court’s June ruling
ending affirmative action in college ad-
missions.

While the 1981 statute had been used
well before the latest affirmative action
ruling to prove reverse discrimination,
Alphonso David, Fearless Fund’s legal
counsel who serves as president & CEO
of The Global Black Economic Forum,
said that there’s a “coordinated use of
Section 1981 now that we did not see be-
fore.”

Here’s what’s happening and what
the impact could be: 

What is Section 1981? 

The 1866 Civil Rights Act is a federal
law prohibiting discrimination on the
basis of race, color, and ethnicity when
making and enforcing contracts. Sec-
tion 1981 specifically grants all individ-
uals within the U.S. jurisdiction the
same rights and benefits as “enjoyed by
white citizens” regarding contractual
relationships.

However, the Supreme Court’s 1976
McDonald v. Santa Fe Trail Transporta-
tion decision broadened those protec-
tions, ruling Section 1981 prohibits ra-
cial discrimination in private employ-
ment against white people as well as
people of color.

“It’s a very clever game plan,” said
Randolph McLaughlin, a civil rights at-
torney and law professor at Pace Uni-

versity, referring to the use of the 1866
law. “They want to turn civil rights law
upside down.”

The standard of proof for the 1981
section is high. That’s because of the
Supreme Court’s 2020 decision in
Comcast v. National Association of Af-
rican American-owned Media estab-
lishing that the plaintiff who sues for
racial discrimination under the section
bears the burden of showing that race
was the central cause in denying a con-
tract opportunity – as opposed to
merely a motivating factor.

Why not rely on Title VII instead?

Title VII of the 1964 Civil Rights Act
protects employees and job applicants
from employment discrimination
based on race, color, religion, sex and
national origin. If the plaintiff opts to
sue under Title VII, then he or she
needs to file a charge with the Equal
Employment Opportunity Commis-
sion. That’s a process that takes up to
180 days. After that, the plaintiff can file
a lawsuit. Choosing the 1981 route is
much quicker. 

Section 1981 is also broader than Ti-
tle VII, which generally applies to em-
ployers who have 15 or more employees,
legal experts said. Also under Title VII,
a plaintiff can recoup only up to
$300,000 in compensatory and puni-
tive damages total. Section 1981 has no
limitation.

Title VII does have a lower standard
of proof than Section 1981. Plaintiffs
only have to show race was a motivat-
ing factor, not a central cause. 
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Conservative activist Edward Blum is
citing Section 1981 of the Civil Rights
Act of 1866 to go after a venture
capital fund called Fearless Fund,
which invests in businesses owned by
women of color. JOSE LUIS MAGANA/AP
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For U.S. Rep. Jamaal Bowman, D-Yonkers, the reparations discussion
encompasses a broad look at racial inequities across American society,
including housing, mass incarceration, higher education and wealth inequality.
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NY rep wants
$14 trillion
in reparations
for Black
Americans
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S
tate-sanctioned slavery existed in what became the

United States for 246 years. Ten of the nation’s first

12 presidents enslaved Black people, including one

who engaged in slave trading from the Oval Office.

h Enslaved people — both in the North and the South —

helped build our nation and were a foundation of the 18th and

19th century economies. The Hudson Valley’s Philipse fam-

ily, with a mansion in Yonkers and a mill up the river at Phil-

ipsburg Manor, made a portion of their fortune through the

slave trade.

New York’s gradual emancipa-
tion in 1799 subjected current
slaves to lifelong bondage but
granted freedom to those born af-
ter 1799 by 1827. National emanci-
pation came in 1865, but freedom
for the former slaves did not bring
prosperity or the rights enjoyed
by other Americans.

U.S. Rep. Jamaal Bowman, D-
Yonkers, said it’s time for the fed-
eral government to finally ac-
knowledge the deep, lasting
harms suffered by African Amer-
icans. He backs federal legisla-
tion that would create a $14 tril-
lion reparations program to aid
the descendants of enslaved
Black people and people of Afri-
can descent.

To put the price-tag in per-
spective, the federal government
spent about $7 trillion in 2020,
about 28% of the nation’s $25 tril-
lion economy. 

There are about 42 million Af-
rican Americans in the United
States, representing 12% of our
nation’s population, according to
the 2020 census. That means the
proposed reparations program
could deliver roughly $333,000
per person. Bowman said it could
be paid over decades.

“Who says the $14 trillion
needs to be paid out in one shot?”
said Bowman. “It might be possi-
ble for it to be paid out over 5 or 10
or 20 years. You could take that
$333,000 and break it up into
monthly checks over X amount of
time. There are creative ways to
do the right thing and do what
needs to be done.”

For Bowman, the reparations

discussion encompasses a broad
look at racial inequities across
American society, including
housing, mass incarceration,
higher education and wealth in-
equality.

The bill co-sponsored by Bow-
man, which was introduced in
2023, comes 35 years after a bill to
set up a federal commission to
study reparations was first intro-
duced. That bill remains pending
and was reintroduced again this
year as well. 

Bowman’s bill, meanwhile,
lacks a Senate sponsor, which
means it won’t advance, even if it
passes the U.S. House. 

A new reckoning with
slavery

The call for federal reparations
is part of our country’s reckoning
with slavery, a reckoning that has
found a foothold at historic sites
at Philipse Manor Hall in Yonkers
and Philipsburgh Manor in
Sleepy Hollow. 

The house resolution notes
that scholars have estimated that
the U.S. benefited from 222 mil-
lion hours of forced labor from
1619 to 1865. That’s equal to $97
trillion in today’s dollars, the bill
states.

“There were 246 years of free
labor that produced trillions or
hundreds of trillions of dollars for
the U.S. economy,” said Bowman.
“The economy wouldn’t exist in
the way it does today if slavery
hadn’t built it.”

See TAX WATCH, Page 19A
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WEST POINT – For 75 minutes, Maj.
Joe Amoroso quizzed his students in
SS202, American Politics, about civilian
leadership of the military, the trust be-
tween the armed forces and the public,
and how the military must not become a
partisan tool. 

There was one answer, he said, that
would always be acceptable in his class
filled with second-year students at the
U.S. Military Academy. Hesitantly, one
cadet offered a response: “The Constitu-
tion.”

“Yes,” Amoroso said emphatically.
His message to the students, known

as yearlings, was simple: Their loyalty is
“not about particular candidates. It’s
not a particular person or personality
that occupies these positions. It’s about
the Constitution.”

The emphasis for the next generation
of military officers that their loyalty
must be focused on the nation’s demo-
cratic underpinnings rather than on any
individual is a reflection of how the
armed forces are being forced to deal
with America’s deep political polariza-
tion at a time when trust in traditional
institutions is eroding.

With cadets and midshipmen drawn
from across the United States, students
at West Point and other service acade-
mies are aware of the national mood and
the potential for political divisions to
seep into the military.

They encounter an array of classes
on the Constitution and, in some cases,
the history of the civilian-military rela-
tionship. Each graduate who is commis-
sioned takes multiple oaths at school
and during their service. Milley empha-
sized the significance of the oaths in his
retirement address last fall.

“We don’t take an oath to a king or a
queen or to a tyrant or a dictator. And we
don’t take an oath to a wannabe dicta-
tor,” he said.

At the Air Force Academy, the Jan. 6,
2021, attack on the U.S. Capitol was a
top subject of discussion in the Civil-

Military Relations class when junior and
senior-year cadets began the spring se-
mester the next day.

The coincidental timing “brought in-
trospection about their oath as future
officers,” said the instructor, Marybeth
Ulrich. One result was a cadet-driven
initiative, the Oath Project.

“Instigation of potential uprising or
any issues on Capitol Hill creates imme-
diate concern for the military and for the
larger public as a whole. So we were very
aware of the events as they were unfold-
ing,” said 1st Lt. Darrell Miller, now sta-
tioned with the Space Force at Buckley
Space Force Base near Denver, and one
of the 13 students in the class who start-
ed the project.

Dozens of former and active duty
military members have been charged in
the Jan. 6 assault, an attempt to stop
Congress from certifying the 2020
presidential election that Democrat Joe
Biden won over Republican Donald
Trump. A recent Defense Department
inspector general report showed that
dozens of military members were sus-
pected of extremist activities that in-
cluded conspiring to overthrow the gov-
ernment, though the number represents
a tiny fraction of the more than 2 million
U.S. service members.

When the students examined the
three oaths they had sworn to, Miller
said they realized there had not been
much education about them – “a line by
line breakdown. What does it mean?
What are you really swearing your alle-
giance to essentially.”

The group suggested more emphasis
on the history and purpose of their
oaths and also “what you are actually
swearing your allegiance to,” he said.
One point was showing the distinction
between countries where the military
professed allegiance to sovereigns or in-
dividuals as opposed to the U.S. mili-
tary’s oath to the Constitution.

“We knew what it was and the do’s
and don’ts, but we didn’t really go into
the why,” said 1st Lt. Bryan Agustin, an-
other of the students behind the Oath
Project who is stationed at Goodfellow
Air Force Base in Texas.

At West Point, the Constitution and
the oaths are not only embedded
throughout the curriculum, they also
permeate the campus.

Constitution Corner Monument is
near student housing and a place cadets
pass daily. Dedicated by members of the
class of 1943 to their fallen classmates, it
contains several markers that include
inscriptions of their oaths and parts of

the Constitution.
Inside Grant Hall, two of the alumni

portraits that look down on diners and
visitors loom large in the history of the
oath and the civilian-military relation-
ship. Ulysses S. Grant, who later became
president, led the Union Army through
the Civil War after an estimated 300 of
his fellow graduates had rejected their
oaths and fought for the Confederacy.
Dwight D. Eisenhower was the Supreme
Allied Commander in World War II who
later became president and used the In-
surrection Act to call on the 101st Air-
borne to help integrate Central High
School in Little Rock, Arkansas.

“The Constitution remains absolute-
ly central to all the things that we teach,
whether it’s expressly or it’s tangential-
ly connected in the courses,” said Brig.
Gen. Shane Reeves, dean of the aca-
demic board and a 1996 graduate.

The goal is training officers to win
wars, but current events are inter-
twined, including Jan. 6, which routine-
ly comes up in class discussions. Avoid-
ing it would not be an option, said
Reeves, whose family ties to West Point
date to the 19th century. His son is due to
graduate in May.

He said if newly minted officers can-
not answer questions from their units
about current events, “we would have
failed.”

“We want the cadets to be thoughtful
and to think through and to understand
what their obligations are,” he said.
“They have some really important obli-
gations – trust of the American people,
trying to stay nonpartisan.”

In Amoroso’s American Politics
class, the only mention of Biden and
Trump, who so far has dominated the
2024 GOP primary campaign, came up
in scenarios he presented about service
members – even retired ones – speaking
out in support of candidates and how
that can be interpreted as the position of
the military as a whole. While individ-
uals retain the right to express them-
selves, it’s important that the military
not be seen as partisan, he said.

“Whether you like it or not, you’re go-
ing to be thrust into these political con-
flicts,” he told the cadets. No matter the
circumstance, he added, their founda-
tion should never change – loyalty to the
Constitution.

Military academies focus on Constitution
Teaching loyalty to US
guiding document
addresses divisions 
Gary Fields
ASSOCIATED PRESS

Maj. Joe Amoroso instructs cadets during a class on American politics at the
United States Military Academy in West Point. PETER K. AFRIYIE/AP FILE

Bowman was among nine original
sponsors of House Resolution 414 in
2023, which, in a gripping narrative, de-
tails the history of enslavement in
America, and the vestiges of slavery
that the sponsors say continue to inflict
harm on Black Americans.

The bill calls for policies that would
accompany the monetary awards: free
college education at the nation’s 107
Historically Black Colleges and Univer-
sities, funding for the National Publish-
ers Association and National Associa-
tion of Black Broadcasters, and restora-
tion of voting rights for persons current-
ly or previously incarcerated.

“I think people incarcerated should
be able to vote,” said Bowman. “And I
definitely think that when they come
out, they should automatically be en-
franchised.” 

Reparations on the table 

The bill is the latest attempt by Black
representatives to promote reparations.
Bowman is also a current co-sponsor of
House Resolution 40, first introduced in
1989, which would set up a commission
to study reparations.

While the federal bill to create a com-
mission has yet to pass, the states of
New York and California have autho-
rized such studies, with New York Gov.
Kathy Hochul signing a bill to launch a
panel in December.

In 2023, the city of Evanston, Illinois
approved a reparations program to pro-
vide $10 million over a decade through
$25,000 housing assistance grants to
Black residents for down payments, re-
pairs or mortgage payments to atone for
racist housing polices in the past. Fund-
ing comes from taxes on cannabis and
the sales of homes costing more than $1
million.

The federal government set a preced-
ent for paying reparations in 1988, pro-
viding recompense to 82,000 Japanese
Americans who were survivors of in-
ternment during World War II. That pro-
gram was on a much smaller scale than
contemplated by Bowman’s bill, with
$20,000 paid to each survivor. 

How to pay for reparations

Bowman maintains the federal gov-
ernment has the wherewithal to pay the
tab. He cited the space race in the 1960s
and 1970s as well the recent federal re-
sponse to COVID as examples of how
the federal government can respond.

“When COVID was destroying us,
we invested in the American people in
a way that kept the economy afloat,”
said Bowman. “The government can
invest the same way in reparations
without raising taxes on anyone.”

He said the government stepped up
in the crisis, spending an estimated $1.6
trillion in 2020, according to U.S. Bu-
reau of Labor Statistics data compiled
by USAFacts. That year, the federal gov-
ernment took in $3.6 trillion in revenue
yet spent $6.6 trillion, adding $3 trillion
to the burgeoning federal deficit.

“Where did the money come from?”
Bowman said. “We spent it into exis-
tence.”

John Buhl at the Urban-Brookings
Tax Policy Center, a think tank in
Washington, D.C., said the impact of
reparations of this magnitude would
depend on the financing of the borrow-
ing package, the distribution timetable,
as well as possible spending offsets. He
noted that reducing poverty among
Black Americans would lower demand
for federal programs while “addressing
longstanding moral issues.”

“So it certainly can be done, there
are just side effects we would need to
prepare for,” Buhl said. 

Bowman also said that such invest-
ments in the Black community could
spell dividends for the economy, as
well. 

He noted that the $14-trillion price-
tag in the bill may be adjusted upward
to $16 trillion to account for inflation
that will occur before the bill finally
passes. 

“Let’s say the investment of $16 tril-
lion will yield $100 trillion on the back
end,” Bowman said. “It’s just like when
you invest in child care. Every dollar
you invest in child care yields $14 on
the back end.” 

David McKay Wilson writes about
tax issues and government account-
ability. Follow him on Twitter @da-
vidmckay415 or email him at dwil-
son3@lohud.com. 
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Why is the the Fearless Fund
case potentially significant?

In its lawsuit, American Alliance
For Equal Rights seeks relief by argu-
ing that the fund’s Fearless Strivers
Grant Contest, which awards $20,000
to Black women who run businesses,
violates Section 1981 by excluding
some people from the program be-
cause of their race.

Attorneys for the Fearless Fund
have argued in court filings that the
grants are donations, not contracts,
and are protected by the First Amend-
ment.

David, the Fearless Fund’s legal
counsel, says that if these types of
grants are considered contracts, one
can make the argument that grants is-
sued in many other forms and contexts
could also be considered contracts.

“Think of every foundation out
there that issues grants,” David said.
“They issue grants to people of differ-
ent demographic groups. They issue
grants only to women. They issue
grants to survivors of earthquakes. Are
those all contracts?”

Angela Reddock-Wright, an em-
ployment and Title IX attorney and
mediator based in Los Angeles, be-
lieves it is “very possible” that the case
could end up at the Supreme Court.

“Ideally, the court would decline to
hear this matter on the grounds that
Section 1981 was not intended to cover
matters such as this, but this court ap-
pears to operate under different rules
and standards,” she said. 

What impact have similar
lawsuits had?

Some companies have already
changed their criteria for their diversi-
ty fellowship programs. 

Law firms Morrison Foerster and
Perkins Coie opened their diversity
fellowship programs to all applicants
of all races in October, changes the
companies said were in the works be-
fore Blum filed lawsuits against them.
He subsequently dropped them. Previ-

ously, the programs for first-year law
students had targeted students in his-
torically underrepresented groups.

Morrison Foerster’s fellowship pro-
gram now caters to students with dem-
onstrated commitments to equity and
diversity. Perkins Coie announced that
it had opened its fellowship programs to
all applicants, regardless of their race,
gender or LGBTQ+ identity. In a state-
ment, Perkins Coie said the changes
arose as part of updates to its diversity
and inclusion policies following the Su-
preme Court’s ruling on affirmative ac-
tion.

Last February, Pfizer dropped race-
based eligibility requirements for a fel-
lowship program designed for college
students of Black, Latino and Native
American descent. A judge had dis-
missed a lawsuit filed by the conserva-
tive nonprofit Do No Harm, which
claimed Pfizer’s program violated Sec-
tion 1981, but Do No Harm is appealing
the ruling. 

“What would work in (companies’)
favor is to lower their profile,” said Uni-
versity of Virginia’s Distinguished Pro-
fessor of Law George Rutherglen.
“Which means they do not explicitly
consider race in making these deci-
sions. Look to other conditions and re-
quirements that might achieve the same
objective.”

Equity
Continued from Page 18A

Attorney Alphonso David, legal
counsel for the Fearless Fund, said
that there’s a “coordinated use of
Section 1981 now that we did not see
before.” FRANK FRANKLIN II/AP FILE
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